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and during regular proceedings for removal is valid. Griner v. Thomas, 
District Judge (1907), 104 S. W. Rep. 1058. 

In the absence of constitutional restrictions, the power of the legislature 
to provide for removals or suspensions from public office is of course absolute. 
It is also settled that where the constitution provides affirmatively for 
removals in a particular manner, any statute changing that method is uncon- 
stitutional. The question is therefore narrowed to this : Is the power 
of suspension included in the power of removal? Two cases at least 
(Shannon v. Portsmouth, 54 N. H. 183; State v. Lingo, 26 Mo. 496) hold 
that the power to suspend from office is impliedly given when the power to 
remove is given, from which it would seem to follow that if the power of 
removal except in a specified manner is withheld, the power to suspend is 
also withheld. Thus Lowe v. Commonwealth, 3 Mete. (Ky.) 237, held that 
a statute authorizing suspension "for such period as it may deem right" void 
as contravening a constitutional provision authorizing removals in a specified 
manner. Gregory ,v. Mayor, 113 N. Y. 416, ably upholds the view that the 
power to suspend is not included in the power to remove. "The power to 
remove is the power to cause a vacancy in the position held by the person 
removed, which may be filled at once. * * * The power to suspend causes 
no vacancy and gives no occasion for the exercise of the power to fill one. 
The result i9 that there may be an office, an officer and a vacancy, and yet no 
one to discharge the duties of the office." The inherent difference between 
suspension and removal is upheld in State v. Jersey City, 25 N. J. L. 536; 
Poe v. State, 72 Texas 625, and is cited by Mechem, Pub. Officers, §453, 
as the better rule. Granted the distinction between suspension and removal, 
it is easy to see that a constitutional provision against removals does not fetter 
the legislature as to suspensions, at least as the court is cautious to add, when 
the suspension is "temporary and incidental to the trial of a legal and valid 
proceeding to remove." 

Sales — Conditional Sales — Waiver of Delivery — Loss by Fire. — The 
defendant purchased certain machinery from the Acme Machine Works, 
paying for it part in cash and the remainder in notes. It was stipulated that 
the title should remain in the vendor until the purchase price was paid. The 
greater part of the machinery was delivered, but a certain kiln was, by the 
vendee's request, kept in the possession of the vendor, to be delivered at such 
time as the vendee might designate. The kiln was burned without the fault 
of the vendor. Both the vendor and vendee became insolvent, and the plains 
tiff herein as a creditor brought the action, as provided by statute, to wind 
up the affairs of the defendant company. The receiver appointed to take 
charge of the defendant company sought to have the value of this kiln, 
which was $750, credited on the notes given for the purchase price of the 
machinery. Held, where in a sale of machinery, title to remain in the vendor 
until paid for, the vendee executed notes for the price, it was liable thereon 
though the machinery was subsequently destroyed by fire. Whitlock v. 
Auburn Lumber Co. (1907), — N. C. — , 58 S. E. Rep. 909. 

The point involved in the principal case is one on which the courts are in 
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apparent conflict. In his work on sales (§634) Mechem says the "true view 
would seem to be that the loss follows the title." In Cobb v. Tufts, 2 Willson, 
Civ. Cas. Ct. App., § 152 ; Arthur & Co. v. Blackman, 63 Fed. 536 ; Randle v. 
Stone, 77 Ga. 501, it was held that the loss must fall on the vendor. The 
principal case has much authority in its favor. In Burnley v. Tufts, 66 Miss. 
48, s So. Rep. 627, 14 Am. St. Rep. 540, the court said : "Burnley uncondition- 
ally and absolutely « promised to pay a certain sum for the property, the 
possession of which he received from Tufts. The fact that the property has 
been destroyed while in his custody and before the time for the payment of 
the note last due, on payment of which only his right to the legal title of the 
property would have accrued, does not relieve him of payment of the price 
agreed on. He got exactly what he contracted for, viz., the possession of the 
property and the right to acquire an absolute title by payment of the agreed 
price. The transaction was something more than an executory conditional 
sale. The seller had done all that he was to do except receive the purchase 
price ; the purchaser had received all that he was to receive as the considera- 
tion of his promise to pay." In the principal case the court says: "The real 
and substantial nature of the transaction, for the purpose of determining who 
should bear the loss, is that of mortgagor and mortgagee, or lienor and lienee. 
The contract, it is true, creates technically a conditional sale, but the vendor, 
in fact, only retains the legal title as a security in equity, and the title other- 
wise passes to the vendee with a lien for the purpose named." Following 
Burnley v. Tufts, supra, are Tufts v. Griffin, 107 N. C. 47, 12 S. E. Rep. 68; 
Osborn v. South Shore Lumber Co., 91 Wis. 526, 65 N. W. Rep. 184 ; and the 
recent case of Jessup et al. v. Fairbanks, Morse & Co., 38 Ind. App. 673, 78 
N. E. Rep. 1050. 

Sales — Separable Contracts — Monthly Deliveries. — The parties entered 
into a written agreement whereby the defendant was to sell to plaintiff all the 
coal it mined during the year. The plaintiff agreed to accept and pay for the 
same at a certain rate per ton, payments to be made each month for the coal 
delivered during the month immediately preceding. Later defendant refused 
to deliver any more coal and, in a suit brought against it for the resulting 
damages, it defended on the ground that plaintiff had failed to pay for the 
coal as agreed and that, by reason thereof, the contract was abrogated and 
defendant was released from the terms thereof. Held, that the contract was 
separable, so that plaintiff's failure to pay for coal delivered during any one 
month did not authorize defendant to rescind, but that defendant was only 
entitled at the end of each month to sue for the price of coal previously 
delivered. Tuttle-Chapman Coal Co. v. Coaldale Fuel Co. (1907), — la. — , 
113 N. W. Rep. 827. 

The case follows the English doctrine as settled by Simpson v. Crippin, 
L. R. 8 Q. B. 14, viz., that the breach of one part of a divisible contract does 
not go to the whole consideration, and does not give the injured party the 
right to rescind the whole contract. The American cases are hopelessly in 
conflict, although the case of Norrington v. Wright, 115 U. S. 188, has prob- 
ably cast the weight of authority in favor of the rule that the failure on the 



